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As Body-Worn Cameras Proliferate, States’ 
Access Restrictions Defeat Their Purpose
STEVE ZANSBERG

Beginning with the murder of 
Michael Brown in Ferguson, MI, the 
in-custody death of Freddie Gray, in 
Baltimore, MD, and several subse-
quent high-profile deaths (primarily of 
African American men) at the hands of 
police, the conduct of America’s law en-
forcement has been the focus of intense 
public interest and attendant media 
attention.1  In December 2014, Presi-
dent Obama urged Congress to provide 
75 million dollars to deploy 50,000 
Body Worn Cameras (“BWCs”) as part 
of an effort to restore the public’s trust.  
Although several police departments 
across the nation had earlier deployed 
BWCs, the political pressure caused 
by these events2 greatly accelerated the 
trend toward widespread BWC adop-
tion.

According to a January 2016 survey 
by the Major Cities Chiefs Association 
and Major County Sheriffs’ Associ-
ation,3 approximately half  of the 70 
major metropolitan police departments 
surveyed had begun the process of 
deploying police body worn cameras, 
but 95% are committed to do so in the 
future.  With the rapid spread of BWC 
systems, generating millions of hours of 
video each week, questions arise about 
whether, and when, the public should 
be provided access to these recordings 
(as well as whether civilians captured on 
such recordings have reasonable expec-
tations of privacy in those recordings 
and/or a right to be informed about, 
and to object to, their being recorded 
by police).4

Privacy Rights of Civilians Asserted as 
Basis to Withhold Public Access

In October, 2013, the ACLU released 
its White Paper, Police Body-Mounted 
Cameras: With Right Policies in Place, 

a Win for All, which recommended that 
BWC recordings of police interactions 
with members of the public, in public 
settings (like city streets or sidewalks) 
be presumed confidential, in light of the 
civilians’ purportedly reasonable expec-
tations of privacy in such recordings.  

In March 2015, the ACLU released 
a second, revised version of its White 
Paper, that still adheres to the view that 
members of the public have a consti-
tutionally protected expectation of 
privacy with respect to being recorded 
by police officers without the citizens’ 
consent, photographically or aural-
ly, while they were located on public 
streets, sidewalks, or other public plac-
es.5  Thus, under the ACLU’s proposed 
policy only those BWC recordings that 
are “flagged,” because they capture con-
troversial interactions between police 
and citizens, or contain evidence that a 
crime has been committed, are to be re-
tained for any significant period of time 
and possibly made available for public 
inspection.6  All other BWC recordings 
are to be destroyed quickly and never 
made publicly available.

Notably, various task forces and 
other policy study groups considering 
BWC policies specifically cited the 
ACLU’s White Paper as a basis for rec-
ommending limited or restricted public 
access to BWC recordings.7

Media Organizations Weigh In

As state legislatures in several states 
were considering bills to determine the 
scope of public access to police BWC 
recordings, a series of position papers 
urging a strong presumption of public 
access were issued by media organiza-
tions and academics.  First, in April, 
2015, the Radio and Television Digital 
News Association issued its position 
statement, expressly disagreeing with 
the ACLU’s position, and declaring:

RTDNA believes there must be 
a general presumption of free and 

open access to these videos in order 
to preserve the public transparency 
necessary to ensure their purpose is 
accomplished.

Legitimate concerns over privacy 
issues can be addressed under existing 
law.  A court could determine if  these 
issues require certain parts of the 
video be withheld or electronically 
altered to protect an individual’s right 
to privacy in a particular circum-
stance.8

In May 2015, the Media Law Re-
source Center promulgated its Model 
Policy on Police Body Camera Record-
ing Access.9  The MLRC’s Model Policy 
urges policymakers and law enforce-
ment agencies to categorize all BWC re-
cordings as “public records” presump-
tively available for public inspection 
and copying, subject to existing statuto-
ry exemptions and exclusions embodied 
in applicable state open records laws.10   

Disagreeing with the ACLU’s White 
Paper, the MLRC’s Model Policy “is 
grounded on a well-recognized body 
of law holding that individuals do 
not have a reasonable expectation of 
privacy with respect to their being 
photographed, videotaped, or recorded 
without their consent when they are 
visible to the human eye and audible to 
the human ear in any public place.”11  
Also, rather than limiting the BWC 
recordings that are “flagged” for public 
inspection because of the particular ac-
tivity captured on the tape, the MLRC 
Model Policy recognized that all con-
duct of peace officers discharging their 
official duties, while on the job, are 
inherently of legitimate public inter-
est and concern.12 Thus, the MLRC’s 
Model Policy extends a presumption of 
public access to all police BWC footage 
of individuals filmed on a public street, 
park, sidewalk, or private business 
location that is readily accessible to the 
public.  

However, BWC recordings of indi-

Steve Zansberg is a partner in the Denver office 
of Levine Sullivan Koch & Schulz, LLP and a 
former Chair of the Forum.



Communications Lawyer      Fall 2016      13

Oregon’s law exempts BWC record-
ings unless disclosure is “in the public 
interest.”24 In Illinois, most body-worn 
camera footage is statutorily exempt 
from public disclosure; only footage 
that has been flagged because of its 
content may be disclosed in certain 
circumstances.25 And in Texas, all BWC 
recordings are exempt from public dis-
closure except where used as evidence 
in a criminal case.26 As of October 1, 
2016, North Carolina’s law requires a 
court order before any BWC recordings 
(or dash cam footage) may be released 
to the press or the public.27  Had this 
law been in effect in September 2016, 
the video recordings of the shooting 
death of Keith Lamont Scott at the 
hands of Charlotte police could not 
have been released without a judicial 
order authorizing it.

Missouri’s recently passed legis-
lation28 prohibits public release of 
BWC and dash cam footage during an 
ongoing investigation, and thereafter 
bars the release of BWC recordings 
taken in “nonpublic locations,” such as 
homes, schools and medical facilities, 
unless a court finds that such disclo-
sure would not be “reasonably likely 
to bring shame or humiliation to a 
person of ordinary sensibilities.”  Even 
if  the court orders that BWC footage 
recorded in a “nonpublic location” be 
made available to the records requester, 
the statute prohibits the press or public 
from republishing the footage, or even 
summarizing its contents, without pro-
viding 10 days’ notice of such publica-
tion to all non-law-enforcement persons 
depicted in the video (and authorizes 
those notified to seek an injunction 
against the publication).  The Missouri 
statute creates a private right of action 
for civil damages resulting from any 
violation of that provision.  The statute 
also presumptively closes any BWC 
recording of a crime scene in which a 
deceased person is shown “in a state 
of dismemberment, decapitation, or 
similar mutilation, including, without 
limitation, where the deceased person’s 
genitalia are exposed.”

Perhaps the most transparency-pro-
moting state statute to date is the law 
enacted in Oklahoma in 2015.  Title 51 
section 24A.8 subsection 10a of Okla-

of official police conduct:
Connecticut’s law exempts BWC 

recordings of incidents involving a 
victim of domestic or sexual abuse; or 
a homicide, suicide, or fatal accident if  
disclosure could constitute “an unwar-
ranted invasion of personal privacy.”16

Florida’s law declares a BWC re-
cording exempt from disclosure if  taken 
inside a private residence; a health 
care, mental health, or social services 
facility; or any place “that a reasonable 
person would expect to be private.”17 
Louisiana’s law similarly allows law 
enforcement agencies to withhold any 
BWC that they believe would “violate 
an individual’s reasonable expectation 
of privacy” or is part of an ongoing 
investigation. Similarly, North Dakota’s 
statute exempts from disclosure BWC 
footage recorded “in a private place.”18

Several states have categorically 
exempted all BWC recordings from 
their public records laws, unless certain 
specified circumstances are present: 
For example, in South Carolina, “data 
recorded by a body-worn camera is not 
a public record subject to disclosure un-
der the Freedom of Information Act.”19 
Disclosure is permitted at the discretion 
of the South Carolina Law Enforce-
ment Division.20 Similarly, in 2016, 
Kansas exempted all BWC recordings 
from mandatory disclosure under its 
public records law, by defining them as 
“criminal investigation records.”21 Such 
records may be ordered disclosed to the 
public if  a court finds certain factors 
have been met.  

Starting in January, 2017, New 
Hampshire law will prohibit the release 
of BWC recordings to the public unless 
they depict restraint or use of force by a 
police officer, discharge of a weapon or 
“an encounter that results in an arrest 
for a felony-level offense.”22 Minne-
sota’s recently passed law exempts all 
BWC recordings, including use of force 
by police, unless such force results in 
“substantial bodily harm”; recordings 
may be released if  a police officer dis-
charges her/his firearm or if  the citizen 
subject requests it be disclosed. How-
ever, police are also given discretion to 
redact or withhold BWC footage if  it is 
deemed “clearly offensive to common 
sensibilities.”23 

viduals inside their homes, apartments, 
places of residence or other private 
property, in contrast, are not subject to 
that same presumption of public access, 
unless the conduct recorded is itself  a 
legitimate matter of public concern.  
The MLRC Model Policy urges cus-
todians of BWC recordings to redact 
highly personal and private information 
from the recordings prior to disclosing 
them to the public, and that members 
of the public should be provided an 
opportunity for expeditious judicial 
review of any governmental decision to 
withhold BWC recordings in whole or 
in part.  

In December 2015, The Media Free-
dom & Information Access Clinic of 
The Floyd Abrams Institute for Free-
dom of Expression at Yale Law School 
published a White Paper entitled “Po-
lice Body Cam Footage: Just Another 
Public Record.”13 As its title indicates, 
the White Paper states:

Issues regarding body cam footage 
are adequately addressed through 
nonexemption safeguards and new 
technology solutions. State legisla-
tures should not amend their existing 
Freedom of Information (FOI) laws 
to restrict access to body cam footage. 
Body cam footage should be treated 
the same as other public records.14

State Legislatures Favor Privacy Inter-
ests Over Public Accountability 

According to BillTrack50, “So far 
this year [(2016)], twelve states — Ar-
izona, California, Colorado, Flori-
da, Georgia, Louisiana, Maryland, 
North Carolina, North Dakota, South 
Carolina, Texas and Utah — passed 
laws concerning public access to the 
footage.” In addition to that list, Kan-
sas, Minnesota, Missouri, and New 
Hampshire also passed legislation in 
2016 restricting public access to BWC 
recordings.15  Although the state stat-
utes vary in some significant respects, in 
general, (with one notable exception – 
Oklahoma), state legislators gave much 
greater weight to the concerns of civil-
ians’ privacy rights and to protecting 
ongoing criminal investigations from 
interference than to the transparency 
and public accountability benefits of 
providing public exposure to recordings 
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ognized that “[t]he public . . . has a 
strong interest in exposing substantial 
allegations of police misconduct to the 
salutary effects of public scrutiny.” 
Waller v. Georgia, 467 U.S. 39, 47 
(1984); see also Brockell v. Norton, 732 
F.2d 664, 668 (8th Cir. 1984) (“The
public has a vital interest in the integri-
ty of those commissioned to enforce the
law.”).

2. See Damien Cave & Rochelle
Oliver, The Raw Videos That Have 
Sparked Outrage Over Police Treatment 
of Blacks, N.Y. Times (updated Jul. 7, 
2016), http://nyti.ms/1IMtFWL (col-
lecting videos of the shootings of, inter 
alia, Eric Garner, Laquan McDonald, 
Samuel Dubose, Sandra Bland, Freddie 
Gray, Philando Castile, Alton Sterling, 
Walter Scott, Tamir Rice, and Michael 
Brown)

3. Mike Maciag, Survey: Almost All
Police Departments Plan to Use Body 
Cameras, Governing (Jan. 26, 2016) 
available at http://www.governing.com/
topics/public-justice-safety/gov-police-
body-camera-survey.html  

4. See, e.g. Peter Hermann & Aaron
C. Davis, As police body cameras catch
on, a debate surfaces: Who gets to
watch?, Wash. Post (Apr. 17, 2015),
http://www.washingtonpost.com/local/
crime/as-police-body-cameras-catch-
on-a-debate-surfaces-who-gets-to-
watch/2015/04/17/c4ef64f8-e360-11e4-
81ea-0649268f729e_story.html.

5. Subsequently, the ACLU pro-
mulgated a Model Act Regulating Use 
of Wearable Body Cameras by Law 
Enforcement, available at https://www.
aclu.org/model-act-regulating-use-wear-
able-body-cameras-law-enforcement.  
It is derived from an earlier Model Act 
promulgated by the International Mu-
nicipal Lawyers Association, available 
at http://www.aele.org/imla-bwc.pdf. 

6. The ACLU’s White Paper states,
“The use of recordings should be 
allowed only in internal and external in-
vestigations of misconduct, and where 
the police have reasonable suspicion 
that a recording contains evidence of a 
crime,” and it asserts that “[u]nredact-
ed, unflagged recordings should not be 
disclosed without the consent of the 
subject [because t]hese are recordings 
where there is no indication of police 

Another serious impediment to the 
successful implementation of BWC 
programs is financial cost.  Not only are 
the camera units expensive, police de-
partments have increasingly recognized 
that the financial burden of storing, 
retaining, cataloging, and redacting 
the thousands of hours of footage that 
BWCs generate every month, is far out-
strips the initial cost of purchasing the 
camera themselves. Indeed, in a 2014 
survey conducted by the Police Execu-
tive Research Forum, 39 percent of po-
lice departments that did not use BWCs 
cited cost as the primary reason for 
non-adoption.34  For example, the 
police department in Cleveland, Ohio 
expects to spend up to $3.3 million 
over five years outfitting its officers with 
1,500 body cameras and storing the 
data those cameras record.35   Recently 
a number of police departments across 
the nation have abandoned their prior 
use of BWCs, declaring that the costs 
associated with storage and processing 
are simply unaffordable.36

Better Policies and Cheaper Storage 
Technology Needed for BWCs to  
Succeed

BWCs unquestionably are an 
important component of law enforce-
ment’s “tool belt” to both collect and 
generate evidence for use in criminal 
prosecutions and to hold the “men and 
women in blue” accountable to the pub-
lic they serve.  The latter objective can-
not be accomplished without providing 
the public with access to the recordings 
made by BWCs.  However, to date, the 
majority of state legislatures that have 
addressed the issue have greatly re-
stricted (or outright denied) the public’s 
ability to review the recordings.  And, 
in those jurisdictions that have mandat-
ed public access and lengthy retention 
periods, some police departments have 
abandoned their use of BWCs because 
the costs of retaining the recordings is, 
as one police chief put it, “crippling.”37 

 Solutions to the cost problem should 
be sought, so that this valuable techno-
logical tool does not become merely a 
passing, short-lived experiment in great-
er transparency and accountability.

Endnotes

1. The Supreme Court has rec-
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records, subject to public inspection 
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from recording equipment attached to 
the person of a law enforcement officer 
that depict . . . recordings in the public 
interest that may materially aid a deter-
mination of whether law enforcement 
officers are appropriately performing 
their duties as public servants.”29

In addition to these state statutes, 
numerous cities and police departments 
have adopted their own policies and 
protocols regarding public access to, 
and preservation of, BWC videos.  The 
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the Press has compiled these polices, 
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interactive map on its website.30 
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[the police] operate with the knowledge 
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[W]ith certain limited exceptions
. . . body-worn camera video foot-
age should be made available to 
the public upon request—not only 
because the videos are public records 
but also because doing so enables 
police departments to demonstrate 
transparency and openness in their 
interactions with members of the 
community.33
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