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City and state governments are increas-
ingly forming partnerships with various
private entities to run prisons, operate
sanitation facilities, manage utilities,
promote development, and perform oth-
er governmental functions.1 As the line
between government and private enter-
prise blurs, journalists and concerned
citizens face greater obstacles to gaining
access to the documents that show how
the public’s business is being conduct-
ed. This phenomenon has spawned liti-
gation to determine whether the grow-
ing number of quasi-public entities are
subject to state open records laws.

Although these cases are largely
statute- and fact-specific, there is an ex-
panding body of case law in which
courts have determined that quasi-public
entities are subject to open records laws.2

This article surveys those cases and fo-
cuses on one recent high-profile case,
Denver Post Corp. v. Stapleton Develop-
ment Corp.,3 which is instructive to prac-
titioners in other jurisdictions.

Although tests used by courts in dif-
ferent states vary in the number and de-
tail of factors considered,4 a review of
these cases reveals several unifying
themes that are discussed in this article.

Who Created the Nonprofit?
When a nonprofit corporation is estab-
lished by a governmental entity to ac-
complish what is traditionally a public
function, courts are likely to find that
the entity is subject to open records re-
quirements. In deciding these cases, the
courts generally favor function over
form and declare that a public entity

cannot circumvent accountability by
creating an entity and delegating to
it a public function.5 As one court stat-
ed: “When the state or a political subdi-
vision thereof seeks to conduct its af-
fairs through private entities, it seems
clear that those entities are for all practi-
cal purposes the government itself.”6

The following activities have been held
to be public functions: managing, oper-
ating, and promoting a city zoo;7 man-
aging and redeveloping city owned
property;8 gathering marketing informa-
tion to solicit potential investors in de-
velopment projects;9 helping residents
to resolve complaints with agencies of
the county government;10 and towing
wrecked and abandoned vehicles from
city streets.11

However, even if a private entity is
performing a public function, if it is a
preexisting private entity (not created
by the government) that receives pay-
ment for providing services, a court
may find that it is not subject to open
records laws. For example, in Memphis
Publishing Co. v. Cherokee Children &
Family Services, Inc., a private nonprof-
it organization contracted with the state
to provide day care for low-income
families.12 The Tennessee Court of Ap-
peals held that, although the entity per-
formed a public function and received
all of its funding from the state, it had
not been “created by the legislature”
and therefore was not a state agency
merely because of its contractual
arrangements with the state.13

How Much Analysis Is Really
Necessary?
Although a majority of jurisdictions
have adopted one or another multifac-
tor test to determine whether an entity
was created to perform governmental
functions,14 a Florida Court of Appeals
decision held that under certain cir-
cumstances such detailed and fact-in-
tensive analysis was unnecessary.15 The
case involved a decision by Marion
County, Florida, to delegate the author-
ity to investigate and protect abused

animals to the local branch of the hu-
mane society, which was not an entity
created by the government. The court
held that “factor-by-factor analysis . . .
is not necessary when the delegation of
governmental responsibility is clear
and compelling.”16 The court stated that
previous judicial decisions had “noted
that ‘agency’ [in the open records law]
has been defined broadly in the statute
‘to ensure that a public agency cannot
avoid disclosure under the act by con-
tractually delegating to a private entity
that which otherwise would be an
agency responsibility.’ ”17 Citing an
earlier Florida Supreme Court
decision,18 the court emphasized the
common sense “distinction between
providing materials or services to a
public body to facilitate a public
body’s own performance of its public
function and an agreement under which
a private actor performs the public
function in place of the public body.”
Thus, “when [an] agreement transfers
the actual public function [to a private
actor], public access follows.”19

The Questionable Importance of
Governmental “Control”
Several courts have held that “control”
by a governmental entity determines
whether a nongovernmental entity is
subject to open records acts. This theory
is derived from a case decided under the
federal Freedom of Information Act,
Washington Research Project v. De-
partment of Health, Education & Wel-
fare.20 Although the court in Washing-
ton Research Project listed day-to-day
control by the government body as only
one of several factors, two Illinois deci-
sions, known as the Hopf cases, focused
almost exclusively on the question of
governmental control as the decisive
factor.21 In the Hopf cases, a private
university and a municipal government
created two corporations to develop a
research park on private property locat-
ed within the city.22 One of these corpo-
rations was solely responsible for nego-
tiating the sale or lease of the land to the

City and County of Denver, Inc.: Public Access
to “Private” Records of Quasi-Public Entities
STEVEN D. ZANSBERG AND CHRISTY L. KLOCK

Steven D. Zansberg (szansberg@
faegre.com) is an associate in the
Denver office of Faegre & Benson LLP;
Christy Klock is a third-year law student
at the University of Colorado School of
Law and served as a 2001 summer clerk
in Fagre & Benson’s Denver office. Mr.
Zansberg and his firm represented the
plaintiff in Denver Post Co. v. Stapleton
Development Corp.



12 ■■   Communications Lawyer ■■ Fall 2001

developers.23 In determining whether the
private corporation was subject to Illi-
nois open records laws, the court in
Hopf II focused on three factors: (1)
whether the corporation enjoyed a legal
existence separate from the city; (2)
whether the corporation performed a
government function; and (3) whether
the city controlled the corporation and
to what degree.24 The court held that, al-
though the mayor appointed half of the
corporate board of directors, the city did
not exercise a sufficient degree of con-
trol over the operations of the corpora-
tion necessary to render the corporation
subject to the open records law.25

It makes no sense to require that the
government exercise significant day-to-

day control in order to bring an outside
entity’s records within the ambit of 
an open records law. The purpose of
open records laws is to increase govern-
mental accountability by permitting
meaningful citizen oversight of the gov-
ernment’s conduct.26 If the government
partners with a private organization and
delegates substantial decision-making
authority to the outside entity without
maintaining day-to-day control, citizens
will not be able to hold the government
(or anyone) accountable unless they
have access to the entity’s records. Ac-
cordingly, the greater the delegation of
authority to the private entity, the
stronger is the case for providing access
to the entity’s records.

Quasi-Public Agencies
and Open Records Acts
The New York Court of Appeals seized
upon this theory in Buffalo News, Inc. v.
Buffalo Enterprise Development Corp.27

A not-for-profit local development cor-
poration, Buffalo Enterprise Develop-
ment (BEC), was under the control of
several city employees, including the
mayor and a commissioner, as well as
several private individuals.28 BEC ar-
gued that it was not an “agency” of the
city subject to the open records act be-

cause the government did not exercise
substantial control over the corpora-
tion’s daily operations.29 As in the Hopf
cases discussed above, BEC’s argument
relied primarily on federal precedents
interpreting the Freedom of Information
Act.30 However, New York’s highest
court rejected the argument and held
that the government’s lack of substan-
tial control over BEC’s day-to-day op-
erations did not preclude a finding that
the corporation was subject to the open
records law.31

A Case Study: Denver Post Corp. v.
Stapleton Development Corp.
Denver’s Stapleton International Air-
port was closed in 1995 when the new

Denver International Air-
port began operations. In
order to develop the site,
the City and County of
Denver, along with the
Denver Urban Renewal
Authority (DURA),
formed the Stapleton De-
velopment Corporation
(SDC), a private non-
profit corporation. SDC

was created in accordance with the Sta-
pleton development plan, which had
been approved by the Denver City
Council. 32 In essence, the City of Den-
ver delegated to SDC its authority to su-
pervise the redevelopment of the former
Stapleton Airport.

SDC has an eleven-member board of
directors; nine are appointed by the
mayor and two by DURA. All eleven
members are subject to approval by the
Denver City Council.33 SDC’s bylaws
also provide that two ex-officio mem-
bers of the board are Denver city offi-
cials: the manager of aviation and a
member of the City Council.34

From its inception, SDC was primari-
ly funded by city revenues; it received
more than $12 million in public funds
during 1997 and 1998.35 SDC had en-
tered into a series of contracts with the
city in which SDC committed to perform
property management and redevelop-
ment services, culminating in a fifteen-
year agreement starting in 1999. Each of
these contracts declared that SDC was an
“independent contractor” and that its em-
ployees were not city workers.36 One of
SDC’s primary tasks was to find a “pri-
vate development partner” to purchase
and redevelop the former Stapleton Inter-
national Airport property.

When four private development firms
submitted bid proposals, a reporter for
the Denver Post sought access to the pro-
posals under the Colorado Open Records
Act (CORA).37 SDC refused to allow the
reporter to inspect and copy the bid pro-
posals, asserting that it was not an
agency of the City and County of Denver
and therefore not subject to CORA.38 The
Denver Post and the reporter sued SDC
demanding access.

After the suit was filed, SDC turned
over to the Denver Post all the informa-
tion that it claimed was required to be
disclosed under the open records law.
SDC withheld “confidential, commercial,
[and] financial data” as authorized by one
of the exemptions contained in CORA.
SDC further claimed that its “voluntary”
disclosure of the requested information
(in accordance with its bylaws39) ren-
dered the case moot. However, the Den-
ver Post continued with the litigation, as-
serting that the redactions went far be-
yond what was allowed under CORA
and seeking a judicial declaration that
SDC was subject to the law, a proposi-
tion that SDC continued to dispute.

After a two-day bench trial, Denver
District Court Judge Warren Martin
ruled that SDC was subject to the open
records law because it was conducting
government business.40 SDC appealed
the district court’s ruling and obtained a
stay of the court’s order requiring dis-
closure of the bid proposals.

In November 2000, the Colorado
Court of Appeals affirmed the trial
court’s decision. First, the court held
that the trial court did not err in finding
that the case was not mooted by SDC’s
“voluntarily” compliance with the open
records law. Because there were addi-
tional issues regarding compliance with
CORA and because there was no cer-
tainty that SDC would continue to com-
ply if the case were dismissed, the case
was not moot.41

Second, the court held that SDC
was subject to CORA.42 In determining
that SDC was operating as an “agency
or instrumentality” of a “political sub-
division,” the court looked at both Col-
orado case law and persuasive authori-
ty from other jurisdictions. In particu-
lar, the court adopted and applied the
nine-factor test set forth by the Florida
Supreme Court in News & Sun-Sen-
tinel Co. v. Schwab, Twitty & Hanser
Architectural Group, Inc.43 to deter-
mine when an ostensibly private entity
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is subject to open records laws.44

The Sun-Sentinel court looked at
nine factors to determine whether an en-
tity is subject to open records legisla-
tion. Among those factors are whether
the private entity was created by the
public agency,45 whether the private en-
tity performs a function which the pub-
lic agency otherwise would perform,
and whether the services contracted for
were an integral part of the public
agency’s chosen decision-making
process.46 The facts in the Colorado case
satisfy all these tests. The Colorado
Court of Appeals held that SDC was in-
corporated by DURA, an entity that is
an arm of the City and County of Den-
ver.47 In addition, Denver’s City Council
had authorized the creation of SDC; its
articles of incorporation identified
SDC’s stated mission as “facilitat[ing]
the redevelopment of the Stapleton
site.”48 DURA would have surely been
charged with this function if the city
had not created SDC. Moreover, the
municipal charter vests exclusive au-
thority to manage, supervise, and con-
trol the city’s airport properties in the
manager of aviation, an appointed posi-
tion in the mayor’s cabinet.49

The Sun-Sentinel test also examines
the extent of the public agency’s in-
volvement with, regulation of, or con-
trol over the private entity.50 Because
Denver’s mayor appointed nine of the
eleven SDC directors and because all of
the directors were subject to approval
by the Denver City Council, the court
concluded that Denver retained signifi-
cant control over SDC.51

Another criterion is whether the ac-
tivity engaged in by the quasi-public en-
tity is conducted on public property.52

The Colorado Court of Appeals noted
that SDC was responsible for managing
and disposing of nearly 3,000 acres of
municipal real estate53 and that the rede-
velopment effort had been “character-
ized as one of the largest urban infill
projects in the country.”54

Another Sun-Sentinel factor ana-
lyzes whether the public agency has a
substantial financial interest in the pri-
vate entity.55 The appellate court con-
cluded that Denver would receive di-
rect benefits from the sale of the former
airport property because the proceeds
of all land sales must be used to reduce
the city’s bond indebtedness for the
construction of the new Denver Inter-
national Airport.56 The final Sun-Sen-

tinel factor looks at the level of public
funding of the private entity.57 The
court found that in 1997 and 1998 Den-
ver had provided SDC with more than
$12 million, and had promised an addi-
tional $400,000 a year for the next
three years for SDC to develop and
maintain park space within the former
airport property.58

After analyzing and applying all nine
factors set forth in Sun-Sentinel, the
court concluded that SDC was “effec-
tively an instrumentality of Denver” and
was therefore subject to CORA.59 As the
court pointedly stated:

Given the scope of the project, its public
nature, and especially that it involves the
development of several thousand acres of pub-
licly owned lands over several decades, it
would be inappropriate to insulate the decision-
making process from public scrutiny merely
because control of the development was given
to a nongovernmental entity.60

Legislative Initiatives to
Clarify Ambiguities
Although the outcome of litigation over
whether quasi-public entities are “gov-
ernmental entities” will be largely
statute- and fact-specific, a growing
body of case law sets forth the appropri-
ate criteria to be applied by the courts.
In addition, press associations and other
interested groups are turning to their
state legislatures for help. For example,
Connecticut recently enacted an amend-
ment to the state freedom of informa-
tion act that expressly opens records for
any agency or person performing a
“governmental function.” The statute
specifically defines governmental func-
tion to mean:

the administration or management of a pro-
gram of a public agency, which program has
been authorized by law to be administered or
managed by a person, where (A) the person
receives funding from the public agency for
administering or managing the program, (B)
the public agency is involved in or regulates to
a significant extent such person’s administra-
tion or management of the program, whether or
not such involvement or regulation is direct,
persuasive, continuous or day-to-day, and (C)
the person participates in the formulation of
governmental policies or decisions in connec-
tion with the administration or management of
the program and such policies or decisions
bind the public agency.61

This new legislation makes it clear
that when a private entity or individual
contracts with a state agency to perform
public functions, the records of that en-
tity or person will be subject to Con-
necticut’s freedom of information act

and thus open to the public.
Although most courts are willing to

construe open records laws broadly,
many such laws have ambiguous defini-
tions for “governmental entity” or
“agency” or “governmental function.”
Turning to state legislatures to clarify
the scope of coverage is a step in the
right direction and can lessen the need
for litigation in the future.

Conclusion
As state and local governments continue
to delegate more governmental tasks to
private entities, the media and interested
citizens will seek to hold such quasi-
public entities accountable under state
open records laws. Although day-to-day
control over the private entity by the
government has been considered a dis-
positive factor in some cases, courts
should refocus their analysis and follow
the lead of cases like Buffalo News and
Putnam County Humane Society. Pur-
ported private entities should be subject
to state open records laws even when
there is little or no governmental con-
trol, so that the private entities can be
held accountable directly through citi-
zen scrutiny and oversight. Further-
more, while the various formulations of
multifactor tests are workable in many
situations, where the delegation or
transfer of governmental authority or
public functions is wholesale and trans-
parent, public access to records should
automatically accompany that delega-
tion or transfer. The purpose of open
records laws is to render governmental
actors accountable to the people. The
realization of that objective requires that
courts and legislatures do not elevate
form over function. “We the People”
should have access to the documents
showing how the public’s business is
being carried out, regardless of the
name of the entity that is performing
those public functions.
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